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Abbreviations and Symbols used in this Outline

1 The paragraph symbol “9” refers to a section of the book Life and Death Planning for
Retirement Benefits (7" ed. 2011). If the referenced paragraph begins with the number “1,”
orrefersto “Appendix B,” the cross referenced section isreproduced in this Seminar Outline.
Other cross referenced sections are not reproduced in this Qutline.

§ Refers to a section of the Code unless otherwise indicated.

ADP Applicable Distribution Period. § 1.2.03.

Code Internal Revenue Code of 1986, as amended through March 2015
DB Designated Beneficiary.

ERISA Employee Retirement Income Security Act of 1974,

FMV Fair market value.

IRA Individual retirement account or individual retirement trust under § 408 or § 408A.
IRS Internal Revenue Service,

MRD Minimum Required Distribution.

PLR IRS private letter ruling.

QRP Qualified Retirement Plan. § 401(a).

RBD Required Beginning Date. 4 1.4.01.

Reg. Treasury Regulation.

WRERA The Worker, Retiree, and Employer Recovery Act of 2008 (Pub. L. 110-458).



Case Studies 2015.wpd 3/4/13 3/25/14 4/10/15

Estate Planning for Retirement Benefits:

Selected Case Studies
What to do in real life

2015 Edition
Natalie B. Choate, Esq.

Nutter McClennen & Fish LLP/ Boston, MA
www.ataxplan.com

Parts of this seminar handout are excerpted from the 7" ed. (2011) of Natalic Choate’s book Life and Death
Planning for Retirement Benefits (Ataxplan Publications). The book can be ordered by calling 800-247-6553,
or on line at www.ataxplan.com, for $89.95 plus shipping. All rights reserved. See end of each Case Study
for cross references to portions of the book that provide further explanation of some concepts.

CONTENTS
Introduction; Abbreviations énd Symbols Used in this Seminar Handout. . . ....................... 2
CASE # I: Making Retirement Benefits Payable to a QTIP Trust: Kenand Karen. . ............oon... 2
CASE # H: Married Clients: How to Use the Federal Estate Tax Exemption. ..................... 10
CASE #III: Estate Taxes on Large Retirement Plan Balance: Dr. Della.. ........................ 17
CASE #1V: Trio of Problems with One Solution: a Charitable Remainder Trust (CRT). ............ 20
CASE # V: Complying with the IRS’s MRD “Trust Rules”™: Joseph and Jennie.. . ................. 22
CASE # VI. Non-citizen Spouse: Pedroand Pepper. .............ciiiinieiiiineneniian.... 24
CASE # VII: Pre-age 592 Spousal Rollovers: Nancy. . .........c.iiiiininininnninenannnn.. 26
CASE # VIII: Duncan: Estate Planning with Roth Accounts.. .. ....... ... ... ... .. ... 27
CASE # IX: Retirement: Rollover Considerations; Life Insurance; Payout Options: Ralph ... ........ 30
CASE # X: Larger Estates: MRD Planning vs. GST Planning: Dave Brick. ...................... 33
CASE # XI: A Tale of Two Families: Special Needs Benéﬁcian‘es .............................. 36
CASE # X1I: Providing fér Minor Childrem. . . ..o i i i e e 38
Chart 1: The Uniform Lifetime Table. ... ... ... ... .0 ittt 41
Chart 2: Single Life Expectancy Table . ... ... ... it it et iei i e 42

Chart 3: Choosing a Beneficiary for the Retirement Plan.. . ........................... e 44




Death&Taxes2015.wpd 4/1/12 4/8/13 8/27/14 4/8/15

Death and Taxes: The Inherited Retirement Plan
Advising Executors and Beneficiaries

2015 edition

Natalie B. Choate, Esq.
Nutter McClennen & Fish LLP
Boston, Massachusetts 02210
www.ataxplan.com

How to Use this Outline; Read This!.. . .. ..o i e e e e 6
About the Author.. . .................. e e e 6
Abbreviations, Acronyms, and Defined Terms Used in this Outline. ...................... 7

Chapter 4: Advising Executors and Beneficiaries

4.1 Executor’s Responsibilities.. . ......................... e 8
4.2 Post-Death Transfers, Rollovers, & Roth Conversions. ...................0u. 21
4.3 Federal Estate Tax Issues. . ...t 32
4.4 Qualified Disclaimers of Retirement Benefits. ............ . ... ... ... . ... 41
4.5 Other Cleanup Strategies. . ... ..ot ittt iaiaaaaann 57
4.6 Income in Respect of a Decedent (IRD)........ ... .. ..o i, 65
4.7 Road Map: Advising the Beneficiary. ...... ... ... oo, 71
Appendix A: Excerpts from other Chapters of
Life and Death Planning for Retirement Benefits. .. ... ... .. i, 73
Appendix B: Road Map: Advising the Surviving Spouse. .. .........coiiiiiinn... 85
Appendix C: Choate Special Reports. .. . ... .o i i e s 87

Appendix D:Forms. . .. ..ot R PRI 88



2

Table of Contents: Detailed

How to Use this Outline; Read Thisl.. . .. oot v e e 6
About the AUtNOr. . .o o e e e e e et e 6
Abbreviations, Acronyms, and Defined Terms Used in this Qutline. ...................... 7

CHAPTER 4: ADVISING EXECUTORS AND BENEFICIARIES

How to Use this Outline; Read This!.. . ... ..ottt e ieaia e 6
Aboutthe Author. . . .. ... i 6
Abbreviations, Acronyms, and Defined Terms Used in this Outline. ...................... 7
4.1 Executor’s Responsibilities. ......... ... .. .. .. i 8
4.1.01 The Executor’s RoadMap. . ...t 8

4.1.02 Recharacterizing the decedent’s Roth conversion................... ... ... 8

4.1,03 Who can make or withdraw decedent’s IRA contribution? ................ 10

4.1.04 Completing rollover of distribution made to the decedent. ................. 11

A. Rollovers by surviving spouses and others allowed (usually).......... 12

B. Butnotalways!. ....... .. 14

C. Even if rollover allowed, no “Designated Beneficiary” allowed!. ... ... 16

D. Executor must check pre-death dlstrlbutlons ....................... 17

E. Fiduciary 188U, . . oot et e 18

F. Direct rollover means no 60-day deadline.. ....................... 18

4.1.05 Executor’s responsibilities regarding decedent’s MRDs.. . ............ ... 19

A. MRD fortheyearofdeath.. .. ........ ... ... ... i, 19

B. Missed MRDs for years prior to yearofdeath.. . . .................. 20

C. Executor’s responsibility for decedent’s excise tax.................. 20

D. Executor seeking waiver of decedent’s penalty..................... 20

4.2 Post-Death Transfers, Rollovers, & Roth Conversions.. .. ....................... 21
42,01 Howtotitleaninherited TIRA.. .. ... ... .o 21

4.2.02 Post-death distributions, IRA-to-IRA transfers. . ........ ... ... ... .. ..... 22

A. Nonspouse beneficiary cannot roll over a distribution received, but..... . 22

B. Exceptions and quasi-exceptions to the no-rolloverrule.............. 23

C. Post-death IRA-to-IRA transfers permitted ...................... 24

D. “Undistributing” the distribution. . . ... ... ... ... il 25

4.2.03 Combining inherited TRAs.. ........ ... .. i i 27

4.2.04 Nonspouse beneficiary rollovers fromnonlRA plans. ..................... 27

A. Legislative background. ........ ... ... ... o il 27

B. TypesofnonlRAplans. ...... ... ... .. i i 28

C. Available only to a Designated Beneficiary.. ...................... 28

D. Directrolloversonly. ........ .. i i i 29

E. Must roll to an “inherited IRA.. .. ... ... i 29



3

F. Applies to post-2006 post-death distributions. .. ................... 30

G. Cannot use beneficiary rollover to “fix” the estate plan. ............. 30

H Plan must distribute MRD before the transfer................... .30

L. Beneficiary’s MRDs after the transfer.. ... ....................... 30

4.2.05 Nonspouse beneficiary Roth conversions. .............coiivievinnnn .. 31
A. Nonspouse beneficiary cannot convert an inherited IRA.. . ........... 31

B. Code allows Roth conversions from other inherited plans. ........... 31

C. Nonspouse beneficiary Roth conversions. ........................ 32

4.3 Federal Estate Tax Issues.. .. .. ........... o it 33
4.3.01 Retirement benefits on the estate tax return.. . ...t ann... 33
4.3.02 Problems paying the estate taX.. ... ... it i e 33
4.3.03 Alternate valuation method {AVM) for retirement benefits. ................ 35
A. Background: The AVMandIRAs. .. ........coiiiii i nn.. 35

B. The proposed regulations and why theyexist. ..................... 35

4.3.04 AVM, cont.: Distributions, other IRA events as “disposition”. .............. 36
A. Retitlingthe account... .. ......... .. i i i i 36

B. Transfer of account to a different custodian... ..................... 37

C. Dividing theaccount... . ........ . vt i e 37

D. Distribution fromthe IRA. ................ ... ... ... e 38

E. Ambiguity regarding spouse’s election to treat account as her own. . . . . 38

F. Selling securities insidethe TRA. ........ ... o i it 38

4.3.05 AVM: Attempt to reduce value without regard to market conditions. .. .... L..39
4.3.06 Federal estate tax exclusion for retirement benefits.. . . .................... 40
4.3.07 Valuation discount for unpaid income taxes. ............ ..o, 40
4.3.08 Deaths in 2010: Opting out of the federal estatetax. . ..................... 40
4.4 Qualified Disclaimers of Retirement Benefits. ................................. 41
4.4.01 Post-mortem disclaimer checklist. ........... ... ... .. ... .. 41
A Delay “acceptance™ until disclaimer decisionismade................ 41

B. How to do partial disclaimers. ............. .. .. oo, 42

C. Comply with state law requirements. . ...........ccoiitiiinaan, 42

D. Comply with requirements of theplanorIRA.. . ................... 42

E. Keep the disclaimershort.. ... ... ... o i i 42

F. Know where the property will go before disclaimingit............... 42

4.4.02 Requirements for qualified disclaimer: § 2518. . ........ ... . ... ... . ..., 42
4.4.03 Income tax treatment of disclaimers. ......... ... ... ... . i 43
4.4.04 What constitutes “acceptance” of a retirement benefit. .................... 43
A. Exception for certain fiduciaryactions. ............ ... ..o, 44

B. Titling of account not determinative. .................. ... . ..... 44

C. Naming a successor beneficiary.. ...l 45

4.4.05 Effect of taking a distribution; partial disclaimers.. .. .............. ... ..., 45

A. Taking MRD for year of death not acceptance of entire plan. .. ....... 45



4

B. Taking other distributions fromtheplan.......................... 45

C. Automatic deposit of benefits should not, but may, be “acceptance. . . .. 46

4.4.06 Deadline for qualified disclaimer............. ... i i, 48
A, Nine months after participant’s death (or beneficiary’s 21* birthday).. . . 48

B. Is the starting point ever earlier than the date of death?. ............. 49

-~ C Extended deadline for certain deaths in2010....................... 49
4.4.07 To whom is the disclaimer delivered?....... e e e 49
4.4.08 Who gets the disclaimed benefits and how do they get them?. .............. 50
A. Property must pass to “someone other than™ disclaimant. ............ 50

B. Property must pass “without direction” by disclaimant............... 51

C. How to determine who gets the disclaimed benefits. . .. ............. 51

4.4.09 Disclaimers, ERISA, and the plan administrator.. . ....................... 51
A. Disclaimers and ERISA’s anti-alienationrule.. .................... 52

B. Disclaimers and the plandocument.. . ........................... 52

C. Effect of the plan’s “state law” provision. ........................ 53

4.4.10 Disclaimers and the minimum distributionrules.. . . ...................... 54
4.4.11 How a disclaimer can help after the participant’s death. ................... 54
A, Changing the Designated Beneficiary. ........................... 54

B. Salvaging spousalrollover.. . ........ ... ... ittt 55

C. Disclaimer by participant’s estate. ...........c.oiiiiiinearaaa.. 55

4.4.12 Double deaths: Disclaimer by beneficiary’s estate. ....................... 55
A, Who is the successor beneficiary?................ ..o, 56

B. If the fiduciary is also a beneficiary.. . ........................... 56

4.5 Other Cleanup Strategies. . . . ...... ... .. ... ittt 57
4.5.00 Removing beneficiaries; establishing separate accounts. ................... 57
A The Beneficiary Finalization Date.. ............................. 57

B. Multiple beneficiaries; dividing into separate accounts.. . ............ 59

4.5.01 Check the plan’s default beneficiary. .......... ... ... ... .. ... .. ... 60
4.5.02 Invalidate the beneficiary designation. . ................................ 60
4.5.03 Spousal election to take share of estate. . ..........ccoviiiiiiiennnnn.. 61
4.5.04 Will (or beneficiary designation form) contest. ........... ..., 61
4.5.05 Reformation of beneficiary designation form. ............ e 61
4.5.06 Reformation oftrustorwill. ....... ... ... . .. i .. 62
A. Reformation of trust to achieve see-through status. ................. 63

B. Reforming will or trust for otherreasons.. . ....................... 63

4.5.07 Choose theright cleanup strategy. ...........outiiineeiiinnn.n.. 64
A. When to seek reformation and avoid disclaimer. . .................. 64

B. When and how to use disclaimer................................ 64

4.6 Income in Respectof a Decedent (IRD). .......... ... ... ... ... ... ... ... 65
4.6.01 Definition of IRD; why itistaxable.............. ... . ... ... 66

4.6.02 When IRD is taxed (normally when received)............... D 66



S

4.6.03 Tax on transfer of the right-to-receive IRD. ... ... ... ... o oot t. 67

A. Gift of right-to-receive IRD. .. ... ... ettt et e e 67

B. Transfer from estate or trust to beneficiary. ....................... 67

C. Transfer to a 100 percent grantor trust.. ... ............ .. ot .. 67

4.6.04 Income tax deduction forestate tax paidonIRD.......................... 68

4.6.05 Who gets the § 691(c) (IRD)deduction.. .. ........coivenieriinnnenn.. 69

4.6.06 IRD deduction for deferred payouts.. . . ... ..o i 69

4.6.07 IRD deduction: Multiple beneficiariesorplans. ...................... ..., 71

4.6.08 IRD deduction on the income fax refUim. .. ... oev it v i e i e en e cnnenns 71

4.7 Road Map: Advising the Beneficiary. .. ....... ... ... ... . ... . . it iiiinean.. 71
Appendix A: Excerpts from other Chapters of Life and Death Planning................ 73
MRD for year of death (regardless of who is the beneficiary).. . ................... 73

3.2.05 Rollover or election by spouse’s eXecutor. . .. .. ... oot iii i 75

3.2.09 Spousal rollover through an estate ortrust.. . .. .......cooiiiinnnenn..n. 76
5.2.05(B) Roth IRA Five-Year Period for beneficiaries. .. .......... ... ... ..., 78

6.1.05 Transferring a retirement plan out of a trust orestate. ..................... 80

9.4.01 10 percent tax on carly distributions: Death benefits. ...................... 84
Appendix B: Road Map: Advising the Surviving Spouse. ........................... 85
A. Spousal roHlOVer. . . .. i e e e 85

B. Election to treat decedent’s IRA as spouse’sownIRA. .................... 85

C. Life expectancy payout to spouse as sole beneficiary. . .................... 85

D. If spouse is one of multiple beneficiaries.. . . ......... ... .o i 86

E. If benefits are payable to an estate or trust of which the spouse is a beneficiary.. 86

F. Spousal Roth conversion. . ...ttt e e e 86

G. If the surviving spouse-beneficiary dies after the participant. ............... 86

H. Don’t OVerlooK:. . . ...t e e 86
Appendix C: Choate Special Reports.. . ....... ... i 86
Appendix D: FOrms. . ... ... i i i e 87
54  Fiduciary Letter Transferring Plan Account to Beneficiary.................. 87

5.5 Letter to Administrator Who Won’t Provide Information................... 88



